MONEY SANCTIONS FOR BREACH OF CONTRACT IN A COMMUNIST ECONOMY

BERNHARD GROSSFEIDt
THE Western jurist with a civil or common law background approaching for the first time the contract law of a communist country, is inclined to assume that liability for damages for breach of contract, if it exists at all, cannot be of any great importance. The economy in these countries is almost completely centralized; all economic activity, indeed every business transaction, is governed by the "plan," and all enterprises of any importance are property of the state. The Western observer generally will be surprised to learn that an elaborate system of contracts governs the relations between the state-owned enterprises. We traditionally connect the notion of contract with a free economy, based on private property, individual activity, and competition. But even more striking is that liability for damages is of central importance under the contract law of a communist nation. For we would frequently think that contractual obligations between state-owned enterprises in such an economy would be enforced only by such public measures as police action and criminal punishment. Moreover, we are accustomed to take for granted that the main purpose of money remedies for breach of contract is to compensate injured parties and to deter contractual parties from breaching. In an economy where all the main enterprises are state property, however, it seems inconceivable that the main purpose of remedies for breach of contract could be the compensation of losses. The payment of damages from one state-owned enterprise to another can result only in transfer of the financial resources of the state from one organ to another. Why, then, introduce money damages for breaches of contracts, with all the difficulties arising when they are claimed and with all the institutions necessary for their settlement or enforcement? How can a system of contractual liability for damages work effectively in a communist economy? What can be its purpose? What are its peculiarities and effects?
The contract law of East Germany offers a good opportunity to examine these questions, since that state now has a completely centralized economy based on state-owned enterprises. The observations here reach far beyond East Germany, however, providing a key for a better understanding of similar questions in all European countries under communist control, because the contractual systems of all these countries are at present in nearly the same stage of development.'
I. THE SYSTEM OF CONTRACTS IN EAST GERMANY
The East German law of contracts is now regulated by the Statute on the System of Contracts in the Socialist Economy (Statute of Contracts) of tThis article was prepared with the helpful guidance of Professor Kazimlerz Grzybowski of the Yale Law School and was inspired by an unpublished seminar report of Miss
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between a particular purchaser and a particular sellei, as, for instance, the precise date of delivery, or the particular type, quality, and packaging of the goods. 9 Moreover, the contract serves as a means for disclosing mistakes and errors in the general planning and permitting their correction. 10 The most important state organ in the administration of the system of contracts is the "State Contract Court," which resolves disputes arising out of contractual arrangements."' Since conflicts are handled in nonadversary proceedings and decisions are called "awards of arbitration" 1 2 controversy still exists as to the fundamental nature of the contract court. In section 1(1) of the legislative decree concerning the contract court the court is identified as a "central organ of governmental administration." It is apparently for this reason that all commentators agree that the designation "court" is misleading. Some authors 13 deny completely its character as a court. Notwithstanding these controversies, unanimity exists as to its main purpose: Its task is to lead and educate the socialistic economy by means of its decisions.
14 The contract court plays an affirmative role in representing the interests of the state, beyond the mere interests of the parties involved, during each proceeding. In the process, it locates the source of error that led to the breach, proposes measures to prevent further breaches, and, in addition to rendering an opinion, may even organize an exchange of experiences with other enterprises." Moreover, the court continually observes the effectiveness of the contract system as a whole so that it is in a position to make proposals for improvement. 
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German terminology, is described as the introduction of the "principle of economic accounting." 17 Every state owned enterprise now has the duty to work profitably within the framework established by the plan and in accordance with the economic goals it sets forth. Every enterprise has to maintain its own accounts showing gains and losses. For this purpose all enterprises have been equipped with separate assets and money. 18 Thus enterprises have become comparable-at least to a certain extent-to independent privatelyowned enterprises. The principle of economic accounting is generally held to have been the decisive step in establishing contractual liability for damages as a means of "control through the Mark." 19 The policy behind this innovation was that a higher overall efficiency of the economy could be achieved only by giving each state-owned enterprise a greater independence and by making it responsible for its operations. But the new concept of the socialistic enterprise as an independently operating, externally responsible economic unit, it was believed, could be successful only if the workers in the enterprise had an interest in its success. Thus the "principle of matErial interest" 20 was introduced alongside the principle of economic accounting. This label describes an attempt to set up a system of economic incentives for the directors, employees, and workers of the enterprise. This was tried originally by the introduction of the "director's fund," 21 which was designed to permit participation by the members of the enterprise in its financial success. Into this fund went a certain percentage of the profits the enterprise made through overfulfillment of its plan.2 The director's fund has since been replaced by the "enterprise premium fund,"
' 3 which has a similar function. Each year a sum amounting to up to 6.5% of the total wages planned for that year 24 can be paid into the fund. 2 The amount actually paid in depends upon how the enterprise performed during the year under the plan and how much "profit" it earned. The fund itself The fact that the amount available for the enterprise premium fund depends on the profits of the enterprise is the cornerstone for the effective functioning of contractual liability for damages, since damages caused by a breach of contract diminish the profit of the injured party and proportionally decrease the means available to the fund. This detrimental influence on the gains of the enterprise and its premium fund can be compensated through the payment of a certain amount of money by the responsible enterprise, restoring the profit to the original level. Such payment simultaneously reduces the gains of the responsible enterprise and the amount available for its premium fund. Thus, the adverse consequences fall ultimately on the enterprise responsible for the breach. In this manner the money sanctions for breach of contract acquire real meaning.
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III. THE PURPOSE OF DAMAGES AND PENALTIES FOR BREACH OF CONTRACT
The foregoing discussion seems to indicate that there is no great difference in the purpose of money sanctions for breach of contract between a civil or common law system, and the East German system. In both cases they serve to compensate losses. But this compensatory function does not have the same paramount importance in East Germany as it has in a western economy.
In a communist economic system the payment of damages can by no means compensate completely" the damage incurred. The damage to the society as a whole, for example, cannot be compensated,°2 for every breach of contract disturbs a certain established pattern and demands an increased effort to overcome its consequences and to re-create order. The liquidation of the damages absorbs additional energy and time which could have been better used-if the damage had not occurred-for constructive activity. 80 Moreover, the goods which could not be produced as a result of the breach of contract are missing in the final balance of the plan, or can be produced only at the expense of other goods. The fact that these arguments might equally be given in a western legal system throws some doubt on the contention that the most important goal of the money sanctions for breach of contract is compensation; the relevance of these arguments is at least not restricted to the law of a planned communistic economy. 31 But there is another-I am inclined to say "unique"- feature in a communist economy that makes compensation itself virtually impossible-the existence of a comprehensive plan by which the economy is ruled. In a free, competitive economy, with free access and exchange of goods, nearly every good can be evaluated and replaced by a certain amount of money. Consequently, in such an economic system a purchaser whose supplier breaches a contract can generally purchase the same goods from another supplier, provided the damages he sustained are compensated. Thus in our western legal systems a purchaser very often does not have a vital interest in the specific performance of the contract; whether he receives from the seller the goods he wanted or their money value may make little difference to him. This is not the case in a completely planned economy where there does not exist a free flow of goods available on the open market. If one particular producer or supplier fails to perform his contractual duties there are no others to whom the buyer can turn. Money, therefore, is no equivalent for the product itself. Thus the tasks imposed upon the enterprise by the plan cannot be accomplished when the enterprise receives money instead of the goods it needs for production, and from this this it follows that in such an economy actual performance of every contract is of greatest importance.
2 This "principle of specific performance"3 m is the basic principle of the communist system of contracts. It represents the categorical demand of the law that the goods which are to be delivered must not be replaced by money damages. 34 Thus even an express agreement betveen the parties to a contract concluded under the plan that specific performance will be waived in favor of an equivalent in money is void.
3 5 The money compensation is conceived exclusively as an "emergency measure," 30 a "last resort" when specific performance is virtually impossible.
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These unique features of the economic system demonstrate that the main purpose of the money sanctions for breach of contract cannot be compensation for losses. Rather, the emphasis shifts to prevention of losses or "education." s The main task of money sanctions becomes the enforcement of contractual discipline, 39 for the understanding is that the more difficult it is to compensate damage the more must be done to prevent it. The money sanctions serve their purpose best, therefore, when they prevent occurrence of a breach of contract.4 0 When a party does fail to perform the contract and has to pay damages, they 32. CHALFn=A function as a "form of social criticism," 4 ' as a means of "education through the Mark." 42 Simultaneously, of course, there is a compensatory effect, 43 but, in direct contrast with the Western systems, compensation is warranted only if it can serve an educational purpose. 44 Moreover, the effects of the money sanction go far beyond the particular contract in question, because the contract and the plan stand in very close nexus. Through the contracts the necessary combination between the central direction of the economy by the state and the economic independence of the enterprises is realized. 4 When concluding contracts within the framework of the plan, each enterprise determines the precise content of its share in the implementation of the plan. 4 6 The contract is thus a means of economic planning, 47 an instrument by which the purposes of the state can be realized. 48 Compensation for damages, then, is not paid for the benefit of the injured party, but constitutes an attempt by the state to use the individual interest as a tool to achieve social control, to secure the fulfillment of the plan, The party to the contract who sues for damages fulfills a "public" task; his own interest is satisfied only where it serves the greater goals of the society.
IV. THE PECULIARITIES OF DAMAGES AND PENALTIES FOR BREACH OF CONTRACT
A. The Fault Principle
Liability is based on the fault principle. The introduction of the fault principle was not achieved without dispute. In Soviet jurisprudence there had been a tendency to call the fault principle "bourgeois" and "unsocial," without any value in a socialist civil law.rm Consequently, in 1951, when the system of contracts was first introduced, it was provided that the obligation to pay penalties or damages should arise regardless of whether there was fault by the defendant 5 4 But only a few weeks later the fault principle was introduced, 55 and the traditional arguments favoring strict liability were rejected.
One such argument reflected the usefulness of the money sanction as an indicator of breaches of contracts and thus as a means of centralized state control. This worked as follows. In East Germany the state-owned enterprises do not have the right to effect direct financial transactions among themselves. Every payment has to be effected through the central bank, the "Deutsche Notenbank." The transfer of a penalty or of damages from the account of one enterprise to that of another signals the breach of contract and the bank can inform the competent authorities. 5 0 Strict liability operates as the most effective indicator because it signals to the authorities every disturbance in the performance of the plan by a corresponding "automatic" financial transaction. At least in theory this is so, and originally the theory may have worked quite well. But with the steadily rising number of financial transactions, the supervision of all accounts became far too costly, 57 and thus had to be replaced with a more efficient form of control.
Another argument in favor of strict liability, which found strong support in the discussions before the final draft of the Statute of Contracts, was that strict liability is an excellent means for tracing all injurious consequences of a breach back to the enterprise in which the first cause intervened. Not only can the decisive first cause easily be detected, but the entire amount of damages which this first mistake caused by its impact on other enterprises at successive stages of production can be measured. 58 But this argument, too, did not prevail, for it was feared that the causal principle would create an enormous task for the administrators and courts,5 9 and would lead to a tremendous burden in the basic materials industry, in which the first cause generally would appear. And here the breach would very often be due to factors that could not be avoided. 00 Moreover, it was successfully argued in opposition to strict liability that the preventive and educational purpose of the money sanctions would be frustrated if an enterprise were held responsible for an act or failure that it could by no means avoid. Instead of fostering the energy and initiative necessary to overcome the difficulties that led to the breach, such a policy would promote indifference, since even the most diligent efforts would be without any influence on liability.
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Thus the attempt to assure a high educational effect for money sanctions is observable throughout the provisions of the Statute of Contracts. The general tendency is to make the responsibility as severe as possible within the framework of the fault principle. This tendency is reflected dearly by the measure of care which is required from every enterprise in the performance of its contracts. The standards for testing whether a breach of contract was avoidable are extremely rigorous. Rather than relating to the abilities of the particular individual or enterprise in question, they are objective standards 0 -the objective demands of commerce. 63 It is not the "reasonably prudent man" who serves as the "objective" standard in a case involving an individual but the worker in a socialist enterprise displaying the greatest success in producton. 0 4 As to the responsibility of the enterprise, the standard requires a duty to make the utmost efforts and to display the highest possible concern for the fulfillment of the contract. A maximum exertion by the enterprise, 3 even an extraordinary effort, 6 6 is necessary, and this effort is evaluated from the standpoint of the society and its objective needs. 0 7 Thus, for instance, an enterprise cannot contend as a defense that its technical equipment does not meet the present high standards of technology and science. 0 8 The defendant is relieved from liability only when the breach is traceable to "unavoidable forces" or when the injured party himself was the cause. An "unavoidable force" 0 is 59. PANZER, op. cit. supra note 56, at 33. 60. Id. at 33-34. But the idea of tracing back the avalanche of damages to its starting point was not completely abandoned. As will be seen later, it reappeared in a somewhat mitigated form under the guise of another legal device-liability for third persons. There are, however, a few sections of the statute that outwardly, at least, give the appearance of imposing strict liability. The most important is section 38(1),71 according to which the defendant cannot be released from liability when the breach of contract was caused by circumstances within the enter-.prise 72 or by the organization of the enterprise for the implementation of the plan. 73 This may be the case when a machine becomes defective or when other technical difficulties occur which are not of a completely extraordinary character. 74 The same is true when the enterprise fails to hire the workers it needs to filfill its contractual duties. The liability imposed by section 38(1), however, is doctrinally not regarded as strict liability, since this would be inconsistent with the educational concept of contractual liability. Instead, section 38(1) is construed as creating a conclusive presumption of fault.7 6 This interpretation is justified by the argument that fault is generally involved whenever a breach of contract is caused by an event within the sphere of the enterprise. Moreover, it is argued that outsiders could not realistically be expected to determine whether an enterprise has deployed all its energy and engaged all its reserves to avoid a technical breakdown. 7 7 Finally, the presumption of fault may induce the enterprise to take the utmost care and foresight to avoid technical disturbances or to overcome their consequences. 75. This latter rule is tempered only by such extraordinary circumstances as a shortage of labor caused, for example, by a suddenly occurring flu epidemic. This limitation fits well into the general rule that the enterprise is responsible only for disturbances which must be reckoned with in the usual course of events, PAZFzR, op. cit. supra note 56, at 43, and which can, at least theoretically, be influenced by the efforts of the enterprise. SPrrzxER & PAnzEi, ZuR wIRTscHAFTsLErENDEN TTIGKEIT DES STAATLICHEN VEinRAGSGEcCnTs 35 (1961). Thus, the responsibility stipulated in section 38(1) finds its limit where the "unavoidable force" begins. Pflicke, supra note 66, at 5. As to the severity of this responsibility and the restricted interpretation of "unavoidable force," cf. Judgment of Jan. 
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This interpretation of section 38(1) shows that the fault principle in the system is based on the assumption that every mistake--except those stemming from "unavoidable forces" 7 9--c be avoided and that every mistake that can theoretically be avoided must be avoided in practice. It goes without saying that this axiom and the demand drawn from it do not correspond to reality, and that very often the liability for breach of contract becomes strict liability in practice. The line between liability based on fault and strict liability in this system is by necessity very thin, and the dilemma it creates seems insoluble. On the one hand standards must be very high, bordering on strict liability, because there should be an inducement to exercise the utmost care. On the other hand this borderline must not be crossed, lest the educational purpose be frustrated. Yet the law creating such a dilemma seems itself unavoidable by the very nature of the basic economic system. The plan establishes a highly complicated system which is very sensitive to every disturbance. Even slight disarrangements can have serious consequences on the economy as a whole. Unlike a free, competitive economy where the risk is divided among many independently-operating, self-adjusting economic units, a completely planned economy does not have great elasticity, no "built-in buffers" which alleviate and limit losses. That is why the utmost care to avoid even minor failures is necessary. Only an 6lite is capable of meeting these demands; the average man with his mistakes, his deficiencies and his lack of social discipline has no place in this system. But this is only one side of the coin. The law cannot disregard completely the fact that most people are near average. There is a broad gap between the ideal, conceived as the standard, and reality. This gap must be closed by education or even stronger pressures, and the larger the gap the stronger must be the pressure to close it. Such pressures raise the danger, however, that people withdraw into resignation. Thus, ironically, the high standard of care which is indispensable to produce the necessary educational effect may be at the same time the greatest obstacle to its attainment.
The struggle to find a way between the Scylla of strict liability and the Charybdis of too low a standard of care can be seen in the difficulties that arose out of the relation of section 37 (the fault principle) to section 38(1) (conclusive presumption of fault). In the first year after the introduction of the Statute of Contracts the lower courts relied heavily on section 38(1), so that in practice the fault principle seemed to be abandoned. This practice simplified the task of the contract courts, because it enabled them to avoid examining defendants' claim that the mistake could not have been avoided under the given circumstances. 80 It thus represented an avoidance by the courts of their basic duty to the State to identify the source of errors and to stimulate the discussion and adoption of corrective measures-the "educational" purpose of the Statute of Contracts and the contract courts. This practice produced a growing indifference toward the possibilities of corrective action among the enterprises against whom the decisions were rendered. 8 ' Finally, therefore, the Central State Contract Court intervened in 1959, declaring the extensive application of section 38(l) to be inconsistent with the main policy underlying contractual responsibility for damages, and directing that its application be restricted to exceptional cases. 8 2 In the year following this opinion, section 37 formed the basis of decision in 87.8% of all cases in which contractual liability for damages was the main issue, and section 38(1) in only 12.2%.8 It is doubtful, however, whether the new directive represents a substantial change in the degree of ultimate responsibility of enterprises breaking contracts,84 since the contract courts are always free to apply section 38(1) after they find section 37 inapplicable. Nonetheless, the new development does at least represent a clear attempt to require the contract courts to locate the source of mistakes and explore ways of preventing them-thus assuring the performance of their educational tasks in the field of contractual responsibility. 8 , Another deviation from the fault principle is section 38(2), according to which the defendant is not relieved of liability if the breach of contract is caused by lack of money. It would seem that the lack of other resources causing a breach would be treated similarly, but it is not. The lack of other resources is excused because other resources are not at the free disposal of the enterprise in a planned economy. 80 Although this is true also of money, its lack is uniquely regarded as conclusive evidence that, in the long run, the enterprise will not work efficiently to meet the standards of the plan, regardless of whether it has committed particular mistakes.8 s The lack of money, then, is conclusively presumed to be caused by fault. ss Finally, section 38(3) provides that the defendant is responsible if the breach of contract is caused by the unilateral directive of a superior administrative organ. This provision appears somewhat surprising, since the enterprise is legally bound to comply with the order, even if it results in a breach of contract. 89 But its effects are offset by a requirement that the organ issuing a unilateral directive reimburse the enterprise for damages it had to pay. 00 
THE YALE LAW JOURNAL
purpose of the rule thus is to assure that no agency of the government will issue directives without first examining the detrimental effects upon the industries subject to it-and receiving the cooperation of other governmental organs. 91 This represents, of course, another example of how the device of contractual damages is used as an instrument to attain an overall public goal deemed desirable. 9 2
C. The Liability for Members of the Enterprise and Other Third Parties.
Section 5 13 provides that the enterprise is liable for the acts of all its members in the preparation, execution, and performance of contracts which result in a failure to conclude the contract within the time prescribed by the plan or generally in a breach. We are accustomed to view a rule like this as creating vicarious liability-liability for the acts of others. But such is not the opinion in East Germany. There the fault of every director, employee, and worker is regarded as the fault of the enterprise itself. Thus the collective interest in the profits of the enterprise-through the enterprise premium fund-is supported by a notion of collective responsibility, based on the following theory: the socialist enterprise is-according to a definition now generally accepted in East Germany 94 -"a collective of workers and employees with a responsible leader at its top, which the state has organized and to which it has delegated the performance of certain of its tasks ... ." From this concept of a socialist enterprise stems the notion that the workers cannot be regarded as separate legal subjects vis-d-vis the enterprise, while performing their duties within it.05 It is only through the combined activities of these workers that the enterprise comes to act as a unit and as a legal personality bearing responsibility for the injurious acts of its members. 6 Moreover, the words "in the performance of the contract" are broadly interpreted. Every act of a worker or employee even indirectly connected with the performance of a particular contract thus falls within the scope of section 5.97 (1959 Sections 39(1) and 39(2) 9s also provide responsibility for the acts of third persons, far beyond that previously known in German law. It renders the enterprise liable for the acts of all persons or enterprises with which it cooperated to prepare or perform the contract. For example, section 39 would render an enterprise liable for a breach brought about by the shortcomings of its supplier. The most notable aspect of the provision, however, is that it applies only where the third party can be identified 09 and is itself liable to the defendant ;100 thus it creates liability only where the total damages ultimately can be placed upon the enterprise originally responsible. 10 1 This restriction demonstrates quite clearly the view that all contracts between socialist enterprises are but a part of an overall plan, toward the fulfillment of which all enterprises must cooperate.
This interrelationship between the plan and particular contracts is stressed by the "principle of comradely cooperation," 102 expressed in section 4:
The socialistic enterprises are to cooperate as comrades in the preparation, conclusion, and performance of contracts. Each partner is obligated to assist the other partner in the performance of the contract and thus in to another enterprise. All enterprises thus are admonished to be aware of the consequences of their mistakes upon the economy as a whole, lest they be required to pay greatly accumulated damages with their harsh effects upon profits. It is this result, especially, that is deemed to make contractual liability for damages a very efficient weapon for enforcing contractual discipline.
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The defendant enterprise, however, is prohibited by section 82 from taking recourse against the original party if it could have prevented the original failure. 105 The purpose of this restriction is to encourage a purchaser, for example, to police its supplier in order to prevent any wasteful breaches.
100 It clearly reflects a policy of requiring intense cooperation between the enterprises and a nearly complete synchronization of their respective activities.
D. Penalty Provisions
Before the passage of the Statute of Contracts, there existed penalty provisions in the East German laws, but they were independent of damages. When a breach of contract occurred, the injured party obtained the penalty plus complete compensation.
10 7 This former concept of the penalty had one very undesirable aspect: the enterprise that got the full amount of damages in addition to the penalty was better off when its partner did not perform the contract than when the contract was fulfilled. Thus, it was not always induced to assure performance of the contract on behalf of its supplier. 108 The penalty provision, therefore, could produce satisfactory results only so long as there was strict state control against abuses. When this control weakened and gave way to the principle of a decentralized control of the enterprises by each other, however, the dangers inherent in this concept became more apparent. Instead of serving as an instrument to enforce the fulfillment of contracts, it operated as a temptation to speculate on a breach of contract. A recognition of this led to the present statute, in which the penalty is merely a standardized form of damages for which it is not necessary to prove that injury has occurred or the amount of the damages. 10 The decisive distinction is that the plaintiff cannot claim in addition to the penalty the full amount of damages, and that he has the burden of proof in claiming damages.' 10 Moreover, to prevent an abuse of the penalty provision by the plaintiff, the contract courts even have the power to reduce the amount of penalties and damages in exceptional cases." Nevertheless, the penalty is in practice the most important remedy for breach of contract. The statute enumerates the cases in which a penalty is to be paid, including all sorts of delays, lack of quality, insufficient packaging, and complete failure of performance, although the parties also have the right to stipulate penalties for other violations of contractual duties. ' With the weakening of the concept of centralized state control, the penalty underwent another substantial alteration. Before the Statute of Contracts, the enterprises were obligated to claim all penalties," 3 and the defendant enterprise was not entitled to set up a counterclaim against it." 4 This was the result not only of the educational function of the penalty but also in part of the idea that the penalty was a means of centralized state control. Only when every penalty was successfully claimed, and its payment made through the central bank, could every breach of contract caused by fault be detected. This rigid construction of the penalty, however, has now been somewhat liberalized. Today the enterprises have a high degree of freedom to decide whether or not they want to sue for the penalty. Nevertheless, there still are some cases in which the enterprise is obliged to claim the penalty. Section 79(1) establishes this duty when the delivered goods did not correspond to the stipulated quality, type, and packaging, and when it is expressly provided in other statutes. In all other cases the enterprise has to consider carefully whether the educational purpose of the penalty requires that it be claimed.' 15 Abuses of the discretionary power of the enterprise are prevented by the right of the contract courts to initiate an investigation against enterprises that fail to claim penalties in violation of the law,"1 6 and the enterprise can be punished by a fine up to 5,000 Deutsche Mark for repeated violations." 7 Moreover, because of the strong public interest in the penalty, any agreement by the parties not to claim it or to stipulate either a higher or lower penalty than the statute provides is void, ' 8 and all enterprises must account separately for the amount of damages and penalties paid."1 9 112. Statute of Contracts § 35(2). Deutsche Mark were paid as penalties.
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Considering that the amount of penalties does not exceed 6%o of the value of the goods, 30 these 6,000,000 Deutsche Mark must represent many breaches. The main obstacle to the effective working of the system seems still to be the computation of the enterprise premium fund. Money sanctions are very often only one factor among many that affect the profit of the enterprises, 13 ' and several of the factors frequently counterbalance each other. 132 Without going into these technical and economic factors, 133 suffice it to mention that an extensive investigation of the Central State Contract Court in 1962 led to the conclusion that the sanctions for breach of contract had an insufficient influence on the enterprise premium fund ' 34 and that in only a few enterprises did the penalties have any appreciable effectY 33 But these technical deficiencies are not regarded as crucial or insuperable. The main difficulties arise on a much more substantial level. It is a widespread practice that enterprises do not claim penalties even when they are obliged to do so. The reason seems to be that they do not want to disturb their good will relations with the members of other enterprises or cut off a major source of aid -when they themselves are in embarrassing circumstances. 30 Thus only a few enterprises actually sue for damages beyond the amount of the penalty,' 3 7 regardless of the prospects for success. Moreover, it is commonly acknowledged that the penalties and damages are regarded as a mere "financial matter," like other general business expenses, which generally are handled by the firm lawyers and accountants. 13 Indeed the other members of the firm may not even be aware of the payment, 139 let alone moved to take corrective action.
14 0 biguities, irrationalities, contradictions, and ancient relics. They result from the precise translation of basic economic and philosophical principles into legal terms, the perfect compliance of the law with the demands of a peculiar economic system, which is in turn the result of a definite philosophical concept. Together they form a dosed system of doctrines and thoughts, behind which lurks the idea that there are no existential contradictions in life and society; that an answer to every question can be found by logical operations. The most obvious consequence of this structure of the lav is that we can trace every legal provision right back to its ideological and economic roots, and that by studying even the most technical fields of law we can quickly reach basic political and philosophical principles. Every ideological change sooner or later finds its expression in even the most remote legal provision. Thus, the study of communist law is always at the same time a study of the communist ideology. Besides these, another feature of communist law stands out-the relation between collective and personal responsibility. The idea of collective responsibility is at the basis of the system of contracts, and is most dearly expressed by the enterprise premium fund and the concept of the socialist enterprise. It is the performance of the collective as a whole that determines the status of its members. Every worker participates-at least in theory-in the success and failure of "his" enterprise; his acts, in turn, have an immediate influence on the status of his fellow worker, and vice versa. The opposition between management and workers and among the workers themselves seems completely abolished; they all are submitted to the same social ain expressed in the plan, and they all contribute equally to it, although in different functions. The same is true of the enterprises among themselves. They are woven into a close net of reciprocal relations, every enterprise being important only in view of the overall output of all enterprises. But this concept of collective responsibility is only one side of the picture, for combined with it is the highest possible notion of personal responsibility, a categorical demand for the highest of human values from each member of the collective. The collective system can work satisfactorily only when it consists of men that develop their talents to the utmost, demand even the greatest exertions from themselves, but, nevertheless, submit completely to the exigencies of the society. The man without fault, without weaknesses, able to match every situation, who at the same time identifies his interest with that of the nation and achieves the highest social discipline 151 is the "Leitbild," the standard of this law. What we might consider as the ideal-well knowing that we could never reach it-is here deemed the standard, the type of man that must, and even more optimistically, can be achieved. The concept seems to us to be that of a man who incorporates the highest human values only to become a tool in the hands of society. But the communist legal philosophers see no such contradiction. Their legal institutions are based on the principle that personal interests always conform to those of 151. Cf. GRzvowsix, Sovier LEGAL INsTioTU Ns 110-18 (1962) .
